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STATEMENT OF THE CASE
Nature of the Case
George Shuck contends that the district court erred when it denied his motion in
limine evidence of his prior judgment of conviction for aggravated driving under the
influence (hereinafter, DUI) from Arizona. He asserts the relevant Arizona statute was
not substantially conforming to I.C. § 18-8004 because his conviction in Arizona was the
product of the fact that his driver’s license was suspended at the time of that offense as
the result of a prior DUI conviction, and there is no corresponding offense in the Idaho
statutory scheme. As such, he argues this Court should reverse the order denying the
motion in limine and remand this case for further proceedings.
Statement of Facts and Course of Proceedings
Mr. Shuck was charged with felony DUI based on the allegation that he had two
prior convictions for DUI within ten years. (R., pp.20-23.) Specifically, the State relied
on two convictions out of Arizona, one a misdemeanor DUI, and the other a felony
aggravated DUI.1 (R., p.23; see Exhibits PDF, pp.11-12, 16-20.) Mr. Shuck filed a
“Motion in Limine to Exclude Predicate DUI Prior,” arguing that the Arizona aggravated
DUI statute (Arizona Revised Statutes (hereinafter, A.R.S.) § 28-1383(A)(1)) was not
substantially conforming with Idaho’s DUI statute (see I.C. § 18-8004).2 (R., pp.34-40.)

At the hearing on the motion in limine, the prosecutor clarified that the State was only
arguing for an enhancement because this would be Mr. Shuck’s third DUI conviction
within ten years (see I.C. § 18-8005(6)), and not because it would be his second felony
DUI conviction within fifteen years (see I.C. § 18-8005(9)). (Tr., p.8, Ls.13-19.)
2 At the hearing on the motion in limine, the district court sought to clarify that the motion
in limine was only challenging the admission of the judgment for the felony aggravated
DUI, “[T]here hasn’t been any argument that the one that didn’t, so it -- it’s centered on
1

1

Specifically, Mr. Shuck pointed out that, under A.R.S. § 28-1383(A)(1), his
aggravated DUI conviction was the product of his driver’s license having been
suspended (the result of a prior DUI conviction) at the time of the new charge. (See R.,
p.38.) He argued that this meant that particular version of Arizona’s aggravated DUI
was a status offense, based simply on the fact that his license was suspended, and had
no counterpart in Idaho’s DUI scheme. (R., p.38.) Accordingly, he argued that the
Arizona aggravated DUI statute was not conforming to I.C. §18-8004, and so, that
conviction could not be used to enhance his current charge of DUI pursuant to I.C. § 188005(6). (R., pp.38-39.)
The district court denied that motion, concluding A.R.S. § 28-1383 incorporated
the elements of Arizona’s general DUI statute (A.R.S. § 28-1381), and Arizona’s general
DUI statute was substantially conforming to I.C. § 18-8004. (R., pp.96-97.)
Furthermore, it determined that the addition of the suspended-license element in
A.R.S. § 28-1383 did not render that statute nonconforming with I.C. §18-8004, as the
elements of both statutes still prohibited essentially the same conduct – driving under
the influence. (R., pp.97-100.)
Mr. Shuck subsequently entered a conditional guilty plea, reserving his right to
appeal the denial of his motion in limine. (R., pp.109-10; Tr., p.18, L.13 - p.19, L.2.)
The district court ultimately imposed a unified ten-year sentence, with three years fixed,
and retained jurisdiction. (R., pp.117-19; Tr., p.45, Ls.1-7.) Mr. Shuck filed a premature
notice of appeal in accordance with his conditional plea. (R., pp.112-13.)

the one that was the felony.” (Tr., p.7, Ls.13-14.) Trial counsel responded, “Yes,
Judge. . . . At the time we filed this motion, we just had the felony.” (Tr., p.7, Ls.17-21.)
2

ISSUE
Whether the district court erred in concluding A.R.S. § 28-1383 is substantially
conforming to I.C. § 18-8004.
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ARGUMENT
The District Court Erred In Concluding A.R.S. § 28-1383 Is Substantially Conforming To
I.C. § 18-8004
An out-of-state conviction for DUI may qualify as a prior conviction for purposes
of enhancing a charge of DUI if the code section under which the foreign conviction was
obtained is “substantially conforming” to I.C. § 18-8004. See, e.g., I.C. § 18-8005(6).
The determination of whether a foreign statute is substantially conforming to Idaho’s
statutes is a question of law, and so, the courts review such issues de novo. State v.
Juarez, 155 Idaho 449, 450-51 (Ct. App. 2013). Mr. Shuck is mindful that the Court of
Appeals has held, (1) even if the foreign statute imposes higher burdens or requires
proof of additional elements, if the foreign statute “prohibits essentially the same
conduct as Idaho’s DUI statute—driving while under the influence of alcohol,” it is
substantially conforming with I.C. § 18-8004, Juarez, 155 Idaho at 452-53; and
(2) evaluating “what conduct may or may not be criminalized under each” statutory
provision is not the proper analysis for whether a foreign statute is substantially
conforming.

State v. Moore, 148 Idaho 887, 898 (Ct. App. 2010) (citing State v.

Schmoll, 144 Idaho 800, 803 (Ct. App. 2007)).
Nevertheless, Mr. Shuck maintains that A.R.S. § 28-1383(A)(1) is not
substantially conforming with I.C. § 18-8004 because the Arizona statute requires proof
that the defendant’s driver’s license was suspended at the time he was driving under
the influence, and has no counterpart in Idaho’s statutory scheme.

Therefore, he

contends, the district court erred in denying his motion in limine the judgment of
conviction from the Arizona aggravated DUI case.

4

CONCLUSION
Mr. Shuck respectfully requests this Court reverse the order denying his motion
in limine and remand his case for further proceedings.
DATED this 11th day of August, 2016.
_________/s/________________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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